STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 243

)
)
Appeal of )

| NTRODUCTI ON

The petitioner seeks expungenent of a finding by the
Department of Social and Rehabilitation Services (SRS) that
he abused his nine-year old son by placing him®“at risk” of

physi cal harm by pointing a | oaded handgun at him

FI NDI NGS OF FACT

1. On Friday, Decenber 18, 1998, a district office
of SRS received a call froma school principal reporting
that TJ, a nine-year-old boy, had told himand anot her
teacher that his father had pointed a gun at himover the
past weekend and that he feared being picked up by his
father after school that day because he usually has a gun.
The principal, who testified at the hearing, noted that the
boy, whom he described as friendly but immture, had
approached a school secretary with this information. The
secretary alerted the principal who called TJ in to talk
wth him He noted that TJ was nervous and that he said
that his father had pointed the gun at himwhile he was in

bed. He told the principal that he asked his father to
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“pl ease not shoot hinf and his father put the gun down. He
al so described the gun in detail. At the principal’s
request, a teacher, who had taught TJ for four years,
talked wth himas well. She testified that TJ told her
that his father had held a gun at his head while he was in
t he bedroomat his uncle’ s house and that he had put it
down when TJ asked himto. TJ appeared shaky and scar ed.
The teacher got the inpression that TJ was genuinely
nervous about sonething and recomrended to the principal
that SRS be contacted to investigate whether he was in
danger.

2. An SRS investigator was assigned to the case and
went to the school that afternoon to interview TJ. She
al so contacted the state police who sent a trooper who was
present during part of the interview. The investigator
brought in a special education teacher during the interview
as an “inpartial person.” She did not tape the interview
with TJ because the office workload was too heavy to
transcribe a tape. The investigator said it was difficult
to remenber all the details of an interview that happened a
year and a half ago but that she had her reports to rely
on. She could not renenber, however, when she wote the
reports and admtted they could have been witten up to a

nmonth after the actual interview She recalls talking with
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TJ for about 45 mnutes to an hour and observing that he
was nervous and upset during the interview. She asked him
about the difference between fantasy and reality, and
between truth and a lie and did not feel he had a probl em
in those areas. She recalls that TJ told her that he was
at his Aunt Julie s house over the weekend and was sl eeping
on the couch. When he woke up he saw that his father had a
gun pointed at him He says he asked his father, “please
not to shoot.” He then described westling with his
father, taking the gun away from himand taking the bullets
out of the gun which were taken to another relative's house
for safekeeping. He also said that sonetinme earlier he had
seen his father put the gun to his own head during a

ni ghtti me conversation with his nother and that he heard a
click. He described taking the bullets out of the gun and
hi ding them after that incident.

3. Foll owi ng her interviewwth TJ, the investigator
waited for the boy's father to arrive at the school. The
petitioner arrived wth his own nother and was asked by the
trooper if he could search his car. He agreed and no guns
were found. At that point the trooper left and the SRS
wor ker proceeded to interview the petitioner. This
interview was not tape-recorded. During this interview TJ

was present and greeted the petitioner with the statenent
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that he had not said anything about a gun. TJ was nervous
and crying and asked to go hone with his father. During
the interview TJ sat on the petitioner’s knee and TJ's
grandnother was in the room The investigator thought that
the petitioner |ooked depressed. He told the interviewer
t hat he was unenpl oyed and had no place to |ive and had
been going fromrelative to relative for shelter. He
deni ed ever pointing a gun at his son and was unsure as to
why his son m ght make such a statenent. According to the
petitioner’s nother, the investigator asked himthree tines
whet her he was calling his son a liar although the
i nvestigator does not recall making such a statenent. The
petitioner offered that TJ nay have m sinterpreted
sonet hi ng he had seen such as himtaking the gun apart
during sonme tine in the recent past. He also confirned
that he had put a gun to his own head during the |ast
sumer during an argunent with TJ's nother, but he did not
believe TJ had seen this event since he and his sister were
sl eepi ng when this occurred. The investigator understood
the petitioner to say the he had a poor nenory about these
events and that it "could have happened.™

4. The SRS wor ker believed at that point that TJ' s
parents were di vorced and she advised the petitioner that

t he Depart nent
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tives. Her efforts turned to protection of the boy rather
than affirmation of the facts. She entered substantiation
in the record several nonths |ater reporting that the
petitioner had placed his son at risk of harm

6. Unbeknown to the investigator, TJ's parents were
not divorced but were rather in the first weeks of a bitter
separation that began on Novenber 4, 1998. There was a
good deal of contention over who should have the two
children, TJ and his sister. On Novenber 23, 2000, TJ's
not her agreed that the petitioner could have custody of TJ.
After a hearing on a restraining order held on Decenber 4,
1998, TJ went back to his nother. Follow ng anot her
heari ng on Decenber 15, 1998, TJ's father was all owed
visitation with himand the first ordered visitation date
was Decenber 18, 1998, the day of the report to SRS. TJ
had not seen his father for the two weeks between those two
dat es.

7. The petitioner’s nother, two brothers and sister
testified at the hearing. Their testinony is found to be
credible. There was general concern anong the famly about

the petitioner because he was suffering greatly fromthe
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separation and was depressed, taking nedications and
drinking too nmuch. They were extrenely concerned that he
had a gun because they feared that he m ght use it on
himself and they all nmade attenpts, detailed below, to keep
the gun out of his hands. There was no concern on the part
of the famly that he would use the gun to harm either of
his children as they had never seen himbehave in a
t hreat eni ng or abusive manner toward them

8. The petitioner went to live with his brother, K
soneti me around Novenber 7, 1998 when his wife “threw him
out.” He brought his handgun, clothing and sone ot her
bel ongings with him K saw the petitioner cleaning the
gun soon after he noved in and the petitioner asked if
there was a place to target practice. K took the gun away
fromhis brother and placed it in a drawer. He was not
aware that his brother touched the gun thereafter.
Soneti me around Novenber 18, 1998, he noved to his brother
T s hone but did not bring his belongings. T. has a wfe
and three children, and while he was at his hone the
petitioner slept in a shed area on a couch. Sonetines TJ
was a visitor there (e.g. the weekend of Novenber 21), but
he was there all of the time after Novenmber 23, 1998 when

the petitioner got custody of him Al of the petitioner’s



Fair Hearing No. 16, 243 Page 10

bel ongi ngs, including his gun, were taken to his nother’s
house for safekeeping by brother K

9. A day or two after Thanksgiving, the petitioner
went to pick up his belongings, including his handgun, from
his nother's house. Wen he brought the handgun back to
brother T.’s house, the petitioner asked T. to put it in a
safe place where he could not get it. T. was concerned
that his brother would use the gun on hinself and padl ocked
it ina nmtal box. It remained in the box for a couple of
days until the petitioner noved to his sister’s house.

10. The petitioner and TJ noved sonetinme around
Novenber 30 to his sister’s house. His sister lives in a
smal | nobile hone with her husband and three children. She
gave her children's bedroomto the petitioner and TJ and
her children slept on the couch in the living room The
petitioner’s sister was aware that he was bringing a
handgun into her house (which he had just obtained fromhis
brother T.’s padl ocked box) and told himthat she wanted
himto disable the gun because she feared for the safety of
her children if they should find it. The day he noved in,
the petitioner dismantled the gun into small pieces
(al though his sister did not observe himdoing this) and

gave her the pieces. The sister put the pieces into a sack
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and hid themin a closet, not telling anyone where the
pi eces were.

11. On Decenber 4, 1998, TJ left the aunt’s house due
to the court’s restraining order and did not return. The
petition for the restraining order was based on all egations
of abuse towards his wife, not his children, and was
di sm ssed on Decenber 15, 1998 after the petitioner agreed
that his nother woul d supervise his visits with the
children. The petitioner was to see TJ on Decenber 18,
1998 for a visit and was to be acconpani ed by his nother
pursuant to the court order. He did not see TJ between
Decenber 4, 1998 and Decenber 18, 1998.

12. Al of the petitioner’s siblings and his nother
testified credibly that TJ was happy to be with his father
and had not shown any fear of himduring the two weeks or
so that they had been together prior to Decenber 4, 1998.
The living spaces of each of the famlies with whomthe
petitioner resided were cranped and they were all forced to
live in close proximty with himand TJ. They were unaware
of any incident such as the one described by TJ. In
addi tion, neither of the uncles nor the aunt had been
approached by TJ with regard to hiding a gun or bullets.

Al though it appears fromtheir testinony that the

petitioner had limted access to his gun and was frequently
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with famly nmenbers during this period of tine, it cannot
be found that he had no access to his gun or that he was
never alone with his son during the weeks follow ng the
separati on

13. The petitioner testified at the hearing that he
had never and woul d never point a gun at his son. He
admtted that he had pointed a gun at his own head during
the sumrer during an argunent with his wife but he did not
do so in front of TJ or his sister whom he believed was
sl eeping. He agreed with the accounts of his siblings
regarding his turning his gun over to themfor periods of
time but did not testify that he never had access to the
gun. He added that even though he had taken his handgun
with him he had left the bullets at his brother T.’s hone.
He had been taking antidepressants at the tinme at issue but
denies that his nenory was so cl ouded that he woul d not
have renenbered pointing a gun at his son. H's nmenory was
nmostly affected as to dates and such. Wiile he admts that
he had been drinking too nmuch during this period, he clains
t hat he never drank when his children were around. He
states that if TJ were correct that a gun was pointed at
himit would have been unintentional during a tinme when he
was cl eani ng or disassenbling the gun, but not on purpose.

He denies that he ever told the SRS investigator that the
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i nci dent "coul d have happened because he had a poor
menory." This latter denial is found to be credible.

14. Al t hough many of these facts were not known at
the tinme of the original substantiation, they were brought
to the attention of SRS through two reviews conducted by
the Departnent, the first, a “Level 1" review, which
continued the substantiation per a letter dated July 9,
1999 and, the second, a “Conm ssioner’s Review', which
agai n uphel d the decision per a letter dated Novenber 29,
1999 whi ch concluded that the petitioner had placed his son
at risk of harmby pointing a | oaded gun at him

15. At the hearing, TJ's nother asked that he be
exenpted fromtestifying because it would be too traumatic
for him SRS agreed with this request. The hearing
officer declared that the trauma to TJ created a hardship
for the Departnent in producing evidence and, pursuant to
Fair Hearing Rule 12, agreed to admt hearsay evidence as
to the child s statenents subject to an assessnent of
whet her it was reasonable to rely on those statenents as
accurate. To that end, the principal, the teacher and the
SRS investigator were allowed to testify as to what the
child told them as set forth in paragraphs 1 and 2 above,
over the objections of the petitioner. Follow ng an

assessnment of all the evidence, the hearing officer
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concludes that it is not reasonable to find that the
hearsay testinony is reliable. It is likely that TJ did at
| east say that “his father had pointed a gun at hi mduring
t he previ ous weekend” (Decenber 12 or 13, 1998) since that
statenent was repeated by three witnesses with consistency
and it is likely that he was fearful of something since he
appeared nervous to all three witnesses. But it is not
fair to conclude fromthat statenent that the fact
occurred. The hearsay evidence in paragraphs 1 and 2,
above, is rejected as accurately reporting what occurred
for the foll ow ng reasons:

A TJ was not with his father on Decenber 12 or 13
by order of the court and had not been with him
si nce Decenber 4.

B. TJ made inconsistent statenents on the sane day
about where he was when this event allegedly
occurred, telling one witness he was with his

uncl e
and anot her that he was wth his aunt.

C. TJ made inconsistent statenents on the sane day
about what happened after the gun was all egedly
pointed at him telling one wtness that his

f at her
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put the gun down and another w tness that he had
to

westle the gun away from his father.

TJ ‘s allegation that he westled the gun and

bullets fromhis nuch Iarger father is highly

unli kely, casting doubt on the veracity of the
rest

of the statenent.

TJ's allegation that he took the bullets to one
of

his uncles' or aunt's homes for safekeepi ng was
not

i nvestigated by SRS or corroborated by their

testi nony.

No evidence was offered that TJ was questi oned
about

whet her he believed the gun was | oaded and why he

believed that. This is an inportant finding in

order to establish an actual “risk of harni, the

all egation made by SRS in this matter.

TJ was the subject of a custody dispute in which

hi s nother had nade all egati ons of abuse agai nst

hi s
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father. No questions were posed to TJ as to
whet her

his fear about his father’s gun m ght have cone
from

statenents nmade to him (or which he overheard) by

hi s nother or other persons or because he m ght
have

seen, or at |east had heard, about the incident

where his father held a gun to his own head.
These

i nportant questions were not posed to TJ because
t he

i nvestigator was unaware of the custody dispute
at

the time of the investigation.

Most inportantly, there was no verbatimrecord
made

of the questions asked of TJ at the tinme of his

initial interview making it inpossible to tel
what

attenpts had been nade at that time to test the

truth of the accusation through close

questi oni ng.
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The investigator had no nenory of all the

questi ons
she had actually asked him (or not asked hin) and
her reports, in addition to having been prepared
considerably after the fact, do not contain this

ki nd of detail.

ORDER

The request of the petitioner to expunge SRS finding
that he abused his son by placing himat risk of harmis

gr ant ed.

REASONS
The Departnent of Social and Rehabilitation Services
is required by statute to investigate reports of child
abuse and to maintain a registry of all investigations
unl ess the reported facts are “unsubstantiated”. 33 V.S A
88 4914, 4915 and 4916.
The statue further provides:

A person may, at any time, apply to the human services
board for an order expunging fromthe registry a
record concerning himor her on the grounds that it is
not substantiated or not other-w se expunged in
accordance with this section. The board shall hold a
fair hearing under section 3091 of Title 3 on the
application at which hearing the burden shall be on

t he Conm ssioner to establish that the record shal

not be expunged.
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33 V.S. A § 4916(h)

In order to sustain its burden of proof in these
matters, SRS is required to show that the registry report
i s based upon accurate and reliable information that would
| ead a reasonabl e person to believe that a child is abused

.“ See 33 V.S.A § 4912(10).

33 V.S. A 8 4912 (2) defines an “abused or negl ected
child” as “a child whose physical health, psychol ogi cal
growt h and devel opment or welfare is harnmed or is at
substantial risk of harmby the acts or om ssions of his or
her parent or other person responsible for the child s
welfare. . .” 33 V.S.A 8 4912(4) further defines “risk of
harnt as “a significant danger that a child will suffer
serious harm ot her than by accidental neans, which harm
woul d be likely to cause physical injury, neglect,
enotional maltreatnent or sexual abuse.”

There is no question that a child who has a | oaded gun
pointed at himis “abused” because he or she is placed at
“risk of harnf as defined in the above regul ation. The
Department acted correctly in followng up the allegations
inthis matter and taking quick steps to protect the boy.
Wen the matter canme forward for a hearing, however, the

Department had t he burden of showi ng that there was
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accurate and reliable information proving that the
al l egations actually occurred. The Departnment failed to
nmeet that legal burden in this case and so the petitioner
is entitled to his request to expunge the finding.

It nust be noted that the Departnent attenpted to neet
its burden in this de novo hearing entirely through the
subm ssi on of hearsay evidence. This kind of evidence is
not adm ssible at all by the Vernont Rul es of Evidence in
regul ar judicial proceedings because it is considered
unreliable, prejudicial and unfair. See. V.R E. 802.

Al t hough the hearsay exclusion rule applies at HSB
hearings, the hearing officers do have the authority to
make exceptions to this adm ssibility rule but may only do
so if there is an unnecessary hardship (such as trauma to
the child) and “the evidence offered is of a kind comonly
relied upon by reasonably prudent persons in the conduct of
their affairs.” Fair Hearing Rule 12. The hearing

of ficers have frequently admtted depositions and tapes or
transcriptions of the actual SRS interviews in expungenment

heari ngs and have relied on information in themif the

See In re Bushey-Conbs, 160 VWVt 326, 628 A 2d 541 (1993).

The Vernont Suprenme Court has ruled that the hearing officers nmay not
al | ow hearsay evidence in unless the under-ten child is brought in to
testify in sexual abuse cases under V.R E. 804a. See Inre CM, 168
Vt. 389 (1998).
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interviews were well-conducted and probi ng. See e.g. Fair

The Board had noted repeatedly that the Department's failure to tape
record interviews with children is always peril ous,
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Hearings No. 13,729 and 15, 055. However, recollections of
persons as to the child s statenents, especially when those
statenments occurred nonths or years ago, are often

sel ective and inaccurate and do not have the sane degree of
detail or reliability as witten transcripts. It is alnost
al ways inpossible to tell fromsuch evidence what kind of
probi ng was done to determ ne the accuracy of the child's
statenment-—an inportant factor in determ ning whether it is
reliable enough to adopt as a fact at the hearing. Wile
wi tness recollections of a child s statenent m ght be

adm ssible in addition to or as corroborating evidence,
such evidence is usually insufficient alone as a basis to
make a finding on the central issue. To find that a

pi votal event occurred based upon that kind of testinony is
unfair to the petitioner and nust be avoided by a tribunal
attenpting to conduct a "fair" hearing.

#H#HH




